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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Change  in  Alaska  State  Walrus 
Regulations  and  Program 

agency:  Fish  and  Wildlife  Sendee, 
Interior. 

ACTtON:  Notice  of  disapproval. _ 

summary:  The  Director,  U.S.  Fish  and 
Wildlife  Service,  hereby  disapproves 
Alaska’s  walrus  regulations  and 
management  program  as  modified  by  the 
State’s  emergency  regulation  repealing 
most  of  its  walrus-related  hunting 
regulations,  and  by  the  State’s 
simultaneous  termination  of  its  walrus 
management  and  associated  law 
enforcement  programs.  On  June  27, 1979, 
the  Alaska  Board  of  Game  adopted  an 
emergency  regulation,  effective  on  July 
1,  that  repealed  the  permit  requirement 
for  recreational  hunters  and  the 
registration  requirement  for  subsistence 
hunters;  removed  resb'ictions  on 
possession,  transportation,  importation, 
or  exportation  of  walruses  or  walrus 
parts;  eliminated  the  requirement  on 
sealing  raw  walrus  ivory;  and  abolished 
closed  seasons  and  bag  limits  except  for 
most  of  the  Walrus  Islands  State  Game 
Sanctuary,  which  remains  closed  to 
hunting.  'These  changes  allow  almost 
totally  unlimited  and  unregulated  taking 
of  walruses  which,  with  the  State’s 
voluntary  termination  of  a  walrus 
management  program,  cause  the  State’s 
laws  and  regulations  to  be  inconsistent 
with  the  Marine  Mammal  Protection  Act 
of  1972,  relevant  Service  regulations, 
and  the  terms  of  the  wavier  of  the 
moratorium  and  return  of  walrus 
management  to  the  State  that  were 
implemented  in  1976.  The  Director’s 
disapproval  of  Alaska’s  emergency 
regulation  and  the  finding  that  the 
State’s  rules  and  management  program 
are  no  longer  in  compliance  with  the  Act 
are  made  after  consultation  with  the 
Marine  Mammal  Commission  and  are 
being  issued  concomitantly  with  an 
emergency  Federal  rule  to  suspend  all 
taking  of  walruses  under  the  waiver 
except  for  that  nonwasteful  taking 
necessary  for  Native  subsistence  and 
the  creation  and  selling  of  authentic 
native  articles  of  handicrafts  and 
clothing. 

BTECTIVE  DATE:  August  2, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rupert  R.  Bonner,  Marine  Mammal 
Coordinator,  Office  of  Wildlife 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C.  20240  (202- 
632-2202). 


SUPPLEMENTARY  INFORMATION: 
Background 

On  December  24, 1975,  the  Director, 

U.S.  Fish  and  W'ildlife  Service, 
(hereinafter,  the  Director  and  the 
Service,  respectively)  published  in  the 
Federal  Register  (40  FR  59450-59461)  a 
waiver  of  the  moratorium  imposed  by 
the  Marine  Mammal  Protection  Act  (the 
Act)  on  hungting  and  killing  Pacific 
walruses  in  Alaska  and  adjacent  waters. 
He  did  this  under  authority  and  subject 
to  the  conditions  of  section  101(a)(3)(A) 
of  the  Act  (16  U.S.C  1371(a)(3)(A).  The 
notice  of  waiver  provided,  however,  that 
the  waiver  itself  would  not  become 
effective  until  management  of  walruses 
was  returned  to  Alaska  after  approval 
of  relevant  State  laws  and  regulations 
(rules)  and  a  revised  State  walrus 
management  program.  On  April  5, 1976, 
the  Service  implemented  the  waiver  and 
returned  management  authority  to 
Alaska  after  approving  such  State  rules 
and  management  program  (41  FR  14372- 
14373). 

The  approved  Alaska  Department  of 
Fish  and  Game  (ADF&G)  hunting 
regulations  contained  the  follow’ing 
elements;  general  licensing 
requirements;  State-issued  special 
permits  to  hunt  walruses 
(nontransferable  permit  needed  by  all 
hunters  “other  than  residents  dependent 
upon  and  utilizing  walrus  for  food,’’ 
who,  however,  were  required  to  register 
as  walrus  hunters  with  the  village 
council  in  the  village  of  their  residence), 
to  export  raw  walrus  skins,  to  buy,  sell, 
barter,  or  export  raw  ivory,  and  to  gain 
access  to  Round  Island  and  adjacent 
waters  within  one-half  mile  of  the 
island,  which  is  part  of  the  Walrus 
Islands  State  Game  Sanctuary  in  Bristol 
Bay;  requirements  for  reports  on  the 
above  permitted  activities,  on  all 
purchases  or  consigment-  or  barter- 
based  acquisitions  of  walrus  hides,  and 
on  all  sales  or  purchases  of  raw  ivory; 
specification  of  permissible  methods 
and  means  of  taking  walruses; 
restrictions  on  possession, 
transportation,  importation,  and 
exportation  of  walruses  and  walrus 
parts,  and  special  restrictions  on 
exportation  of  walrus  skins  and  trophies 
(including  walrus  tusks);  special 
stipulations  on  the  purchase  and  sale  of 
raw  ivory  and  the  use  of  walrus  parts 
for  animal  food  and  bait;  identification 
of  areas  closed  to  walrus  hunting  and 
State  game  refuges  and  sanctuaries 
closed  to  all  taking  of  game;  walrus 
hunting  seasons  and  bag  limits; 
provisions  for  emergency  taking  of 
walruses  during  the  closed  season  or  in 
defense  of  life  or  property,  and  for 


taking  of  walruses  on  the  high  seas;  and 
general  provisions  related  to  ADF&G 
game  management  units  and 
definitions..  The  Approved  walrus 
management  program  was  based  on  the 
State’s  “management  policy,’’  which 
recognized  that: 

“The  greatest  challenge  to  successful 
walrus  management  in  the  immediate  future  ' 
will  involve  manipulation  of  harvest  to 
provide  primarily  for  the  food  requirements 
of  coastal  residents  and,  secondarily,  for  a 
necessary  but  limited  cash  income  based  on 
ivory,  other  walrus  products,  and  the  returns 
derived  from  sport  hunters.  Based  on  our 
knowledge  of  population  levels  and 
productivity  of  the  PaciHc  walrus,  expanded 
commercial  harvests  by  either  American  or 
Soviet  hunters  will  be  discouraged. 

The  State’s  “management  policy’’  also 
articulated  the  State’s  commitment  to 
cooperate  in  walrus  research  and  to 
respond  circumspectly  to  requests  for 
animals  for  public  education  and 
scientific  study. 

Federal  Regulations  and  Changes  in 
Alaska  Regulations 

Under  the  waiver-related  Service 
regulations  published  on  December  24, 
1975.  (40  FR  59442-59444)— specifically 
those  in  50  CFR  18.56(c)(1),  (d)-(f)  that 
address  proposed  changes  in  State  rules, 
the  ADF&G  has  requested  and  the 
Service  has  approved  two  changes  in 
State  regulations:  the  first,  on  October 
13, 1976,  elaborating  on  minimum 
calibers  of  rifles  that  may  be  used  to 
hunt  walrus  (41  FR  44875);  the  second, 
on  May  20, 1977,  revising  walrus  hunting 
seasons  and  bag  limits  (42  FR  25924- 
25925).  In  May  1978,  the  ADF&G 
proposed  and  subsequently  adopted  the 
following  additional  changes;  (1)  an 
emergency  rule  that  substituted  a 
definition  of  “sustenance”  hunters  for 
“subsistence”  hunters,  distinguished 
between  traditional  resident 
“sustenance”  hunters  and  recreational 
hunters,  and  established  a  separate  100- 
animal  quota  for  the  latter  which, 
together  with  the  take  for  sustenance 
use,  would  still  not  exceed  the  maximum 
number  of  3,000  retrieved  animals  per 
year  that  may  be  taken  under  the 
waiver;  (2)  an  amendment  that  (a)  would 
require  all  walrus  hunters  other  than 
residents  traditionally  dependent  on 
walrus  for  sustenance  to  first  obtain  a 
nontransferable  permit,  but  (b)  would 
allow  those  traditional  resident 
sustenance  hunters  to  hunt  walrus 
without  a  permit,  provided  they  are 
registered  as  walrus  hunters  with  the 
village  council  of  the  village  in  which 
they  reside;  (3)  a  new  regulation 
requiring  the  sealing  of  raw  walrus 
ivory;  and  (4)  deletion  of  a  regulation 
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that  empowered  the  ADF&G 
Commissioner  to  issue  permits  for 
buying,  selling,  bartering,  or  exporting 
raw  ivory. 

The  revised  waiver-related  Service 
regulations  currently  in  force,  issued  as 
final  rulemaking  on  October  2, 1978,  (43 
FR  4537Q-45374)  and  amended  on 
January  12. 1979,  (44  FR  2597),  require  in 
50  CFR  18.56(c)  that: 

Each  State,  having  approved  laws  and 
regulations  shall  file  a  special  report  within 
30  days,  whenever  any  of  the  following 
occurs; 

(1)  A  proposed  change  in  a  relevant  State 
law  or  reculation  .  .  .  which,  with  the 
exception  of  emergency  closings  of  seasons, 
shall  not  be  effective  until  the  Director 
[determines  in  consultation  with  the  Marine 
Mammal  Commission  that  it  is  in  compliance 
with  the  Act  and  relevant  Federal 
regulations); 

(2)  A  significant  natural  or  manmade 
occurrence  affecting  the  marine  ecosystems 
or  the  species  or  stocks  of  marine  mammals 
to  which  a  waiver  applies;  or 

(3)  A  significant  violation  of  the  Slate 
management  program  including  any  quotas 
established  thereby. 

New  Changes  tn  Alaska  Regulations 

On  June  27, 1979,  the  Alaska  Board  of 
Game  adopted  an  emergency  regulation 
that  effectively  terminated  the  State’s 
walrus  management  program  and 
relevant  law  enforcement  by  repealing 
most  of  the  walrus-related  hunting 
regulations  in  effect  before  that  date. 
Specifically,  the  emergency  regulation 
made  the  following  changes  in  Alaska 
regulations,  effective  on  July  1, 1979: 
repealed  the  permit  requirement  for 
recreational  hunters  and  the  walrus- 
hunter  registration  requirement  for 
sustenance  hunters:  removed  the 
restrictions  on  possession, 
transportation,  importation,  or 
exportation  of  walruses  and  walrus 
parts;  and  eliminated  the  requirement  on 
sealing  raw  walrus  ivory.  It  also 
abolished  closed  seasons  and  bag  limits 
in  all  six  walrus-inhabited  game 
management  units  except  for  most  of  the 
Walrus  Islands  Slate  Game  Sanctuary, 
which  remains  closed  to  hunting.  The 
overall  effect  of  these  changes  is  to 
allow  almost  totally  unlimited  and 
unregulated  taking  of  walruses.  As  of 
July  1,  the  State  also  terminated  its 
walrus  management  and  enforcement 
activities  except  for  field  monitoring  of 
the  harvest  through  July  31. 

In  letters  of  March  19,  June  4,  and  June 
22  to  the  Service’s  Director.  ADF&G 
Commissioner  Ronald  O.  Skoog  cited 
the  following  reasons  for  the  State’s 
actions:  (1)  apparent  Federal  disregard 
for  the  health  and  stability  of  the  marine 
ecosystem  of  which  walruses  are  a 


component;  (2J  total  State  agreement 
with  the  principle  of  optimum 
sustainable  population  (OSP),  but 
dissatisfaction  with  the  Service’s 
explanation  of  the  OSP  definition,  as 
published  on  January  11, 1979  (44  FR 
2541-2542J;  (3)  the  inflexibility  of  fixed 
annual  quotas  and  the  desirability  for 
average  annual  harvest  limits  that  take 
into  account  the  varied  availability  and 
importance  of  different  species  in 
different  years  due  to  variable  climatic 
conditions,  varying  ice-dependent 
animal  distribution,  and  other  factors; 

(4J  a  belief,  based  on  indications  of 
population  stress,  that  the  walrus  quota 
is  too  low,  that  the  population  may  well 
be  above  the  optimum  carrying  capacity 
of  the  environment,  and  that 
continuation  of  the  present  quota  (3,000 
retrieved  animals  per  year)  will 
ultimately  disadvantage  the  population 
and  contribute  to  its  imminent  crash;  (5) 
a  clear  State  intent  that  all  user  groups 
be  included  under  one  management 
regime;  (6)  undue  constraint  by  Service 
rules  and  regulations,  preventing 
maintenance  of  the  walrus  population 
within  the  biologically  safe  range  of 
OSP;  (7)  a  belief  that  continuation  of  the 
rules  and  regulations  presently  imposed 
likely  will  result  in  significant 
deterioration  of  the  health  and  stability 
of  the  marine  environment  utilized  by 
walrus;  (8)  the  view  that  present 
procedures  for  reaching  important 
management  decisions  are  so 
cumbersome  as  to  raise  an  unacceptably 
high  risk  of  failure  from  undue  delays; 

(9)  the  belief  that  continued  bureaucratic 
delays  have  potentially  placed  the  entire 
hearing  records  for  the  waiver  in 
jeopardy  for  being  biologically 
antiquated;  (10)  the  State’s  wish  to 
implement  a  sound  ecosystem 
management  program  for  all  marine 
species  has  been  consistently  thwarted; 
and  (11)  the  conclusion  that  ’’the  present 
legal,  political,  and  bureaucratic 
environment  has  created  conflicts  and 
confusion  that  make  the  management 
situation  intolerable"  (June  22  letter). 

Amplifying  on  the  last  cited  reason. 
Commissioner  Skoog  noted  in  his  June 
22  letter  that; 

Alaskans  are  aware  .  .  .  that  current  State 
regulations,  permissible  under  terms  of  the 
existing  waiver,  are  becoming  less 
satisfactory  in  meeting  the  biological  intent  of 
the  Act.  In  addition,  the  preliminary  [April  2, 
1979)  legal  finding  of  Judge  Harold  Greene 
[that  the  State  may  not  regulate  Native 
hunting  of  nondepleled  walrus  in  a 
nonwasteful  manner  for  the  purposes 
specified  in  the  Act]  has  prompted  serious 
objection  to  regulations  of  the  State. 
Consumptive  users  of  the  walrus  resource 
have  been  informed  erroneously  .  .  .  that  our 
regulations  are  invalid  and  violators  cannot 


be  prosecuted.  ’The  results  of  such 
misinformation  are  that  many  walrus  users 
are  disregarding  State  regulations  and  thus 
unknowingly  are  placing  themselves  in 
jeopardy;  eventually.  State  walrus 
regulations  are  going  to  be  unenforceable. 

This  situation  is  quite  unacceptable  and  can 
be  rectified  only  by  the  return  of  walrus  to 
Federal  management  until  there  is  a 
satisfactory  resolution. 

Commissioner  Skoog  also  observed, 
however. 

Nevertheless,  1  wish  to  emphasize  once 
again  that  this  action  in  no  way  implies  the 
State’s  disinterest  in  managing  marine 
mammals.  We  will  continue  to  pursue 
vigorously  the  return  to  the  State  of 
management  authority  for  all  of  our  marine 
mammals,  and  will  work  cooperatively  with 
the  Departments  of  Interior  and  Commerce  to 
achieve  this  end  via  the  waiver  [on  nine 
marine  mammal  species]  currently  being 
negotiated. 

Federal  Review  and  Disapproval  of  New 
Changers  in  Alaska  Regulations 

Under  section  109(a)(3)  of  the  Act  |16 
U.S.C.  1379(a)(3)}  and  relevant  Service 
regulations  (50  CFR  18.56),  the  Director, 
acting  under  delegation  from  the  Secretary  of 
the  Interior,  is  bound  to  continuously  monitor 
and  review  all  waiver-associated  State  rules 
and  conservation  programs  to  insure  their 
continued  consistency  with  Federal  law  and 
rules.  After  consultation  with  the  Marine 
Mammal  Commission,  in  accordance  with  50 
CFR  18.56,  the  Director  has  determined  that 
Alaska's  emergency  regulation,  which 
became  effective  on  July  1,  is  not  consistent 
with  the  Act  and  its  implementing 
regulations,  that  the  State’s  action  must 
therefore  be  disapproved,  and,  pursuant  to 
section  109(a)(1)  of  the  Act,  that  its  laws  and 
regulations  related  to  the  taking  of  walrus  are 
void. 

The  Director  is  compelled  to  make  this 
determination' because  section  3(2)  of 
the  Act  (16  U.S.C.  1362(2))  and  50  CFR 
18.55(a)  stale  that  “conservation”  and 
“management,”  the  underlying 
objectives  of  Title  1  of  the  Act,  “include 
the  entire  scope  of  activities  that 
constitute  a  modem  scientific  resource 
program,  including,  but  not  limited  to, 
research,  census,  law  enforcement,  and 
habitat  acquisition  and  improvement.” 
However,  Commissioner  Skoog 
announced  in  his  June  22  letter  to  the 
Director  that  “effective  July  1, .  .  .  (tjhe 
State  will  end  its  enforcement,  reserach, 
ivory  sealing,  and  other  management 
activities  concerning  this  species  except 
for  the  present  contract  commitment  for 
field  monitoring  of  the  walrus  harvest 
through  July  31, 1979.”  The  Stale  has 
thereby  abandoned  the  “conservation" 
and  “management”  obligations  it 
assumed  under  the  1976  waiver  and 
return  of  management.  In  addition,  as 
Commissioner  Skoog  stated  elsewhere 
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in  his  June  22  letter,  the  changes  in  the 
State's  regulations  “will  not  be  in 
compliance  with  all  the  original 
regulations  in  the  waiver."  Taken 
together,  the  changes  in  the  State’s 
regulations  and  the  termination  of  its 
management  program  allow  almost 
unlimited  and  unregulated  taking  of 
walrus  and,  as  such,  fail  to  provide  a 
basis  to  satisfy  the  requirement  of  16 
U.S.C.  1373(a)  that  the  Director  insure 
that  taking  under  a  waiver  be  regulated 
so  as  not  to  disadvantage  the  species  or 
population  stock  for  which  the 
moratorium  has  been  waived.  As  a 
result  of  the  State’s  actions,  which 
became  effective  on  July  1, 1979,  there  is 
no  longer  in  effect  “an  overall  State 
program  regarding  the  protection  and 
management  of  [walrus]’’  as  required  by 
50  CFR  18.53(d)(3).  In  the  absence  of  any 
management  or  enforcement  activities, 
the  State  of  Alaska  no  longer  has  an 
adequate  walrus  management  progranx 
and  it  is  prohibited  by  16  U.S.C.  1379(a) 
from  adopting  or  attempting  to  enforce 
any  State  law  or  regulation  relating  to 
the  taking  of  walrus.  The  Director 
therefore  acknowledges  the  State's 
termination  of  its  walrus  management 
program  and  disapproves  of  all  State 
laws  and  regulations  relating  to  the 
taking  of  walrus. 

The  Service  fully  recognizes  that  the 
State  has  taken  these  actions  in  the 
belief  that:  the  walrus  population  is 
above  the  optimum  carrying  capacity  of 
the  environment  and  might  crash  in  the 
near  future — with  severe  consequences 
to  both  the  population  and  the 
subsistence  hunters  dependent  on  it;  the 
walrus  food  supply  may  not  be  adequate 
to  support  the  population,  and  the 
stability  of  the  marine  ecosystem  may 
be  seriously  threatened:  and  the  3.000- 
animal  waiver  quota,  formulated  in  1975 
on  the  basis  of  an  estimated  population 
level  appreciably  lower  than  the  one 
now  believed  to  exist,  precludes 
reduction  of  the  population  to  a  lower 
level.  However,  data  supporting  or 
confirming  these  beliefs  have  never 
been  introduced  into  the  record  for  the 
waiver  of  the  moratorium  relating  to 
walrus.  The  Act  (16  U.S.C.  1373(d))  and 
Sf!rvice  regulations  (50  CFR  18.70) 
clearly  require  that  only  evidence 
presented  and  evaluated  in  a  formal 
hearing  process  may  be  considered  in  a 
determination  to  waive  the  moratorium. 
The  evidence  that  served  as  the  basis 
for  the  walrus  waiver  and  return  of 
management  to  Alaska  was  taken  in 
formal  public  hearings  in  1975  and 
presumably  comprised  the  “best 
scientific  evidence  available”  (16  U.S.C. 
1371(a)(3)(A)).  The  State  offered  no  new 
e\  idence  the  following  year  when 


additional  information  could  have  been 
introduced  at  the  1976  formal  hearings 
on  waiving  the  moratorium  for  eight 
other  Alaskan  marine  mammal  species 
as  well  as  continuing  the  already 
implemented  walrus  waiver,  nor  has  the 
State  ever  requested  the  opportunity  to 
do  so.  Lacking  any  new  data  presented 
“on  the  record,”  the  Service  has  been 
compelled  to  consider  only  the 
information  in  the  walrus  waiver 
hearing  record.  This  evidence  does  not 
justify  an  annual  retrieved  walrus 
harvest  of  more  than  3,000  animals. 

The  service  is  also  fully  aware  of  the 
management  difficulties  posed  by 
Native  subsistence  hunting,  and  it  is 
continuing  to  meet  and  work  with  State 
and  Native  representatives  to  solve 
them.  Troublesome  as  they  are, 
however,  the  Service  does  not  believe 
that  these  difficulties  justify  the 
ADF&G’s  actions.  The  single  act  of 
removing  the  ivory-sealing  requirement 
warrants  special  concern  since  it 
eliminates  the  most  significant  and 
reliable  source  of  information  on  the 
walrus  harvest — information  that  is  as 
indispensable  to  protection  of  the 
resource  as  is  a  reliable  estimate  of  the 
animals’  abundance. 

State's  Procedural  Rights 

If  the  State  of  Alaska  desired  to 
contest  the  Director’s  disapproval  of  its 
rules  and  the  resumption  of  Federal 
management  responsibility  over 
w'alruses,  it  would  have  the  right  to 
notice  in  the  Federal  Register  of  a 
preliminary  determination  of 
disapproval  and  an  opportunity  for 
written  comment  or  an  informal  hearing 
on  the  preliminary  determination  (18 
U.S.C.  1379(a)(3)  and  50  CFR  18.56(e)- 
(h)).  In  the  present  situation,  however, 
the  State  has  voluntarily  terminated  its 
w'alrus  program  and  desires  the 
immediate  resumption  of  Federal 
management.  Accordingly,  the  State, 
through  its  Attorney  Ceneral’s  Office  in 
Anchorage,  advised  the  Department’s 
Office  of  the  Solicitor  on  July  13, 1979, 
that  it  agrees  with  the  Service  that  its 
rights  to  notice  and  opportunity  for 
comment  or  hearing  are  not  applicable 
to  the  present  determination  and 
resumption  of  Federal  management. 

This  notice  was  prepared  by  Jackson 
E.  Lewis.  Marine  Biologist,  Office  of 
Wildlife  Assistance,  U.S.  Fish  and 
Wildlife  Service,  and  Ronald  E.  Swan, 
Office  of  the  Solicitor,  Department  of  the 
Interior. 

Dated:  July  24. 1979. 

Robert  S.  Cook, 

Acting  Director,  Fish  and  Wildlife  Service. 

(FR  Doc  7»-ritt43  Filed  ft-1-79:  SiW  am| 
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DEPARTMENT  OF  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Pari  18 

Marine  Mammals;  Suspension  of 
Hunting  and  Killing  of  Walrus  Under 
the  1976  Waiver  of  the  Moratorium 

AGEHCY:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

summary:  This  emergency  final  rule 
suspends  all  taking  and  other  activities 
involving  Pacific  walruses  that  are 
contingent  on  the'  waiver  of  the  Marine 
Mammal  Protection  Act  moratorium  that 
was  implemented  in  April  1976.  The 
activities  involving  walruses  that  are 
contingent  on  the  waiver,  and  which  are 
therefore  prohibited  by  this  suspension, 
include  all  sport  hunting  and  killing  but 
do  not  include  nonwasteful  taking  by 
Alaska  Natives  for  purposes  of 
subsistence  or  the  creation  and  selling 
of  authentic  native  articles  of 
handicrafts  and  clothing.  The  Director 
issues  the  rule,  after  consultation  with 
the  Marine  Mammal  Commission, 
because  effective  on  July  1, 1979,  the 
Alaska  Department  of  Fish  and  Game 
repealed  most  of  the  walrus-related 
regulations  that  had  been  approved  by 
the  Director,  and  it  simultaneously 
terminated  its  walrus  management  and 
associated  law  enforcement  programs. 

In  a  separate  notice  in  this  issue  of  the 
Federal  Register  and  also  after 
consultation  with  the  Marine  Mammal 
Commission,  the  Director  acknowledges 
the  State’s  termination  of  its  approved 
walrus  management  program  and  finds 
the  resulting  State  laws  and  regulations 
to  be  inconsistent  with  the  Marine 
Mammal  Protection  Act,  relevant 
Service  regulations,  and  the  terms  of  the 
1976  waiver.  This  finding  is  necessary 
because  the  State  rules  allow  almost 
totally  unlimited  and  unregulated  taking 
of  walruses  and  because  the  State 
purports  to  adopt  laws  and  regulations 
in  the  absence  of  an  approved 
management  program.  This  emergency 
final  rule  must  be  effective  immediately 
because  of  the  serious  threat  posed  to 
walruses  by  the  present  essentially 
uncontrolled  waiver  on  hunting  and 
killing  them  and  to  protect  them  from 
the  harmful  effects  of  unregulated  taking 
under  the  waiver  which  would  occur  in 
the  absence  of  this  rule.  The  suspension 
will  remain  in  effect  until  the  relevant 
section  of  the  Service’s  regulations  is 
amended  to  effectively  control  taking 
and  otherwise  implement  the  waiver. 


EFFECTIVE  DATE:  August  2, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rupert  R.  Bonner,  Marine  Mammal 
Coordinator,  Office  of  Wildlife 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C.  20240  (202- 
632-2202). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Fish  and  Wildlife  Service 
Director’s  decision  and  the  Service 
regulations  published  in  the  Federal 
Register  on  December  24, 1975  (40  FR 
59459-59461  and  40  FR  59442-59444),  on 
April  5, 1976,  the  Service  issued  final 
regulations  (50  CFR  18.94)  waiving  the 
moratorium  imposed  by  the  Marine 
Mammal  Protection  Act  (the  Act)  on 
hunting  and  killing  walruses  in  Alaska 
and  adjacent  waters  (41  FR  14372- 
14373).  Implementation  of  the  waiver 
W'as  contingent  upon  the  Service’s 
approval  of  Alaska’s  relevant  laws  and 
regulations  (rules)  and  its  walrus 
management  program,  and  continuation 
of  the  State’s  management  authority  and 
all  taking  under  the  waiver  w'as 
contingent  upon  those  rules  and 
management  program  remaining  in 
effect  and  in  compliance  with  the  Act 
and  the  Service’s  waiver-related 
regulations. 

On  July  5  and  6, 1979,  the  Service 
received  notification  that  the  Alaska 
Department  of  Fish  and  Game  (ADF&G), 
in  conjunction  with  termination  of  its 
walrus  management  and  enforcement 
activities,  issued  an  emergency 
regulation,  effective  on  July  1,  that 
repealed  most  of  the  approved  walrus- 
related  hunting  regulations  in  effect 
before  that  date.  Specifically,  the  State’s 
emergency  regulation  repealed  the 
permit  requirement  for  recreational 
hunters  and  the  registration  requirement 
for  subsistence  hunters;  removed 
restrictions  on  possession, 
transportation,  importation,  and 
exportation  of  walruses  and  walrus 
parts:  eliminated  the  requirement  on 
sealing  raw  walrus  ivory;  and  abolished 
closed  seasons  and  bag  limits  in  all  six 
walrus-inhabited  State  game 
management  units  except  for  most  of  the 
Walrus  Islands  State  Game  Sanctuary  in 
Bristol,  Bay,  which  remains  closed  to 
bunting.  The  overall  effect  of  these 
changes  is  to  allow  almost  totally 
unlimited  and  unregulated  taking  of 
walruses  because,  effective  on  July  1, 
1979,  the  State  also  terminated  all  of  its 
walrus  management  and  enforcement 
activities  other  than  field  monitoring  of 
the  harvest  through  July  31, 1979. 

For  the  reasons  set  forth  in  a  separate 
notice  published  today  in  the  Federal 
Register,  the  Director,  after  consultation 
with  the  Marine  Mammal  Commission, 


has  determined  that  the  ADF&G’s 
emergency  regulation  is  not  consistent 
with  the  Act,  and  he  has  therefore 
formally  disapproved  the  State’s  actions 
and  any  State  laws  and  regulations 
relating  to  the  taking  of  walrus.  Because 
taking  under  the  1976  walrus  waiver  is 
contingent  upon  approved  State  rules 
and  an  approved  State  management 
program,  disapproval  of  the  ADF&G’s 
changes  in  its  regulations  and 
termination  of  the  approved 
management  program  necessitate 
suspension  of  the  effectiveness  of  the 
waiver.  While  the  suspension  is  in 
effect,  all  recreational  hunting,  killing, 
and  other  activities  contingent  on  the 
waiver  must  cease  (16  U.S.C.  1371(a), 
1372).  However,  as  stated  earlier,  the 
suspension  does  not  apply  to 
nonwasteful  taking  by  Alaska  Natives 
for  subsistence  purposes  or  for  the 
creation  and  sale  of  authentic  native 
articles  of  handicrafts  and  clothing, 
since  such  taking  is  not  contingent  on  a 
waiver. 

It  is  the  Service’s  hope  that  Alaska 
will  soon  be  able  to  resume 
management  authority  over  walruses 
and  reinstate  an  approved  management 
program  so  that  this  suspension  of  the 
waiver  may  be  lifted.  Toward  this  end. 
the  Service  is  continuing  to  meet  and 
work  with  State  and  Native 
representatives  to  solve  the  problems 
that  the  State  believed  necessitated  its 
emergency  regulation  and  termination  of 
its  management  and  enforcement 
activities. 

If  Alaska  desired  to  contest  the 
suspension  of  the  waiver,  disapproval  of 
its  laws  and  regulations,  and  the 
resumption  of  Federal  management 
responsibility  over  walruses,  it  would 
have  the  right  to  notice  in  the  Federal 
Register  of  a  preliminary  determination 
of  disapproval  of  its  emergency 
regulation,  termination  of  its 
management  authority,  and  resumption 
of  Federal  responsibility  (16  U.S.C. 
1379(a)(3)  and  50  CFR  18.56(e)-(h)).  It 
would  also  have  the  right  to  the 
opportunity  for  written  comment  or  an 
informal  public  hearing  on  such 
preliminary  determination.  In  the 
present  situation,  however,  the  State  has 
voluntarily  terminated  its  walrus 
program  and  desires  the  immediate 
resumption  of  Federal  regulations  and 
management.  Accordingly,  the  State, 
through  its  Attorney  General’s  Office  in 
Anchorage,  advised  the  Department’s 
Office  of  the  Solicitor  on  July  13, 1979, 
that  it  agrees  with  the  Service  that  its 
rights  to  notice  and  opportunity  for 
comment  or  hearing  are  not  applicable 
to  the  present  determination  of 
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disapproval  or  to  the  resumption  of  2.  By  deleting  from  section  18.94  sub- 

Federal  management  responsibility.  paragraphs  (1H8)  of  paragraph  (a),  and 

Aside  from  the  procedural  rights  that  paragraphs  (b)  and  (c). 
the  Act  confers  on  Alaska,  the  Dated:  July  30, 1979. 

Administrative  Procedure  Act  and  the  Robert  S.  Cook, 

Department's  regulations  governing  Director,  Fish  and  Wildlife  Service. 

rulemaking  generally  require  a  notice  of  79-23844  Ried  B-1-79;  bas  ami 

proposed  rulemaking  and  an  opportunity  4310-55-M 

for  public  comment  on  rules  adopted  by 

the  Service  (5  U.S.C.  553(b)).  However, 

an  exception  to  this  requirement  is 

provided  if  it  is  found  for  good  cause 

that  notice  and  an  opportunity  for 

comment  are  impracticable  or  contrary 

to  the  public  interest  (5  U.S.C.  553(b)(B)). 

Because  of  the  need  to  take  emergency 
action  to  counter  the  serious  threat 
posed  to  walruses  by  what  at  present  is 
essentially  an  uncontrolled  waiver  of 
the  Act’s  moratorium  on  hunting  and 
killing,  the  Service  for  good  cause  finds 
that  notice  and  public  procedure  on  this 
rule  is  impracticable  and  contrary  to  the 
public  interest.  The  need  to  take 
immediate  action  to  protect  walruses 
from  the  harmful  effects  of  unregulated 
taking  also  caused  the  Service  to  find, 
for  good  cause,  that  this  rule  must  be 
effective  on  August  2, 1979. 

This  rule  was  prepared  by  Jackson  E. 

Lewis.  Marine  Biologist,  Office  of 
Wildlife  Assistance,  U.S.  Fish  and 
Wildlife  Service,  and  Ronald  E.  Swan. 

Office  of  the  Solicitor,  Department  of  the 
Interior. 

Note. — The  Department  has  determined 
that  this  document  is  not  a  significant  rule 
and  does  not  require  the  preparation  of  a 
regulatory  analysis  under  Executive  Order 
12044  and  43  CFR  14.  The  Service  has  also 
determined  that  this  final  rule  suspending  the 
effectiveness  of  the  current  waiver  of  the 
Marine  Mammal  Protection  Act  moratorium 
on  the  hunting  and  killing  of  walruses  will  not 
have  a  significant  impact  on  the  human 
environment,  and  it  therefore  does  not 
require  preparation  of  an  environmental 

impact  statement  under  section  102(2)(C]  of  ' 

the  National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C))  and  40  CFR 
1508.13. 

Accordingly,  subchapter  B  of  chapter 
I,  Title  50,  Code  of  Federal  Regulations, 
is  amended  as  follows: 


§  18.94  [Amended] 

1.  By  deleting  from  §  18.94,  paragraph 
(a),  the  last  four  lines  beginning  w'ith 
“*  *  *  effective  with  publication  of 
*  *  *"  and  ending  with  “*  *  *  terms 
and  conditions:"  and  by  adding  in  their 
place:  “provided  that  beginning  August 
2, 1979  this  waiver  shall  not  be  effective, 
and  no  taking  or  importation  under  the 
waiver  shall  be  allowed,  until  this 
section  is  amended  to  establish 
regulations  to  effectively  control  taking 
and  otherwise  implement  the  waiver.” 


